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This appeal by the assessee is arising out of the order of
Commissioner of Income Tax (Appeals)-48, Mumbai in Appeal
No. CIT(A)-48/IT-78/ITO-21(1)(1)/2018-19 dated 31.12.2018.
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2. At the time of hearing neither the assessee nor his
authorized representative was present to attend the hearing
despite service of notice through RPAD. We are, therefore,

deciding the appeal on merits after hearing the Id. DR.

3. The only issue in on merits, in this appeal of assessee is
against the order of CIT(A) confirming the addition made of the

AO on the bogus purchases.

4, Briefly stated facts are that the assessee is engaged in the
business of manufacturing in excisable goods. The AO received
information from DGIT (Investigation), who in turn received
information from Sales Tax Department, Mumbai that the
assessee has made purchases from hawala parties, as listed in
hawala dealers by the Maharashtra Sales Tax Department who
are providing bogus bills of purchase amounting to Rs. 46,644/-
as admitted by these hawala dealers in their deposition before

the authorities. The same reads as under: -

"Sl | Name of party Amount
No.
1. Naman Enterprises 46,644

5. The AO issued noticed under section 133(6) to the parties
which returned back as unserved and assessee failed to produce
these parties. According to information received the name of
this party was appearing in the list of hawala entry operators as
supplied by sales Tax Department of Maharashtra. The hawala

traders admitting before the sales tax authorities in their
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deposition that they were providing only accommodation
purchase bills on commission basis without being actual
purchase/ sale of goods. The AO during the course of scrutiny
assessment proceedings required the assessee to file the details
of purchase. The assessee filed copies of purchase bills from the
above said parties, copies of ledger extract and copies of bank
statements to prove the payments by cheque. The AO required
the assessee to produce these parties for verification but
assessee expressed his inability to do so. According to the AO,
the assessee failed to establish the genuineness of the purchase
and accordingly, he made addition of unproved purchase at

346,644/- to the return income of the assessee.

6. Aggrieved, assessee preferred the appeal before CIT(A),
who confirmed the disallowance of the bogus purchases by

observing in para 5 as under: -

"5. I have perused the details and the
written submission of the assessee. The

appeal is disposed of as below: -

5.1 The only ground is regarding the
addition of Rs.46,644/- made by
assessing officer on account of
bogus purchases by assesses from
MIs. Om Traders. The argument of
assessee s that assessee had

produced relevant purchase bill and
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had shown the proof of payment
through bank account and that the
purchases were genuine. The facts
of the case are discussed in detail in
the assessment order and the
submissions made by assessee were
aso brought into the assessment
order elaborately. In this case the
assessment was reopened by
assessing officer on the basis of
information received from the other
evidences regarding accommodation
entry bills received by assesses from
this party. Subsequently assessing
officer issued notice u/s 133(6). In
response to this notice Shri Harshit
Mehta, proprietor of MIs. Om
Traders only submitted ITR-V filed
by him and stated that since the raid
was conducted by the Sales Tax
Department, so he is unable to
produce the same. The assessee has
made purchases of Rs. 46,644/-
from MIs. Om Traders. Accordingly,

the assesses has also been given
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opportunity of being heard vide
show cause dated 22.08.2016.

5.2 Therefore assessee could not
substantiate his claim of purchase
from this party to any of the
corroborative internal evidences like
stock register, consumption register
or details regarding the godown
where the stock was kept. Since the
purchases could not be
substantiated either from assessee
or from the party, assessing officer
disallowed the same as bogus
purchases and made a addition of
Rs.46,644/-.

5.3 In the appeal proceedings also,
apart from the reiteration of the
same argument. assesses could not
substantiate any of the details.
Assessee relied upon a plethora of
case laws however the fact is that
each case has its specific facts and it
is only in the light of those facts that
a particular decision is taken.

Therefore, the case laws decided
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upon by various tribunals and courts
are in the context of the specific
facts and cannot be same really
relied upon by assessee. AsSsesses is
not a mere trader of goods where, in
the absence of any disturbance in
the sales of assessee, the purchases
cannot be questioned. Assesses is in
the business of manufacturer of the
spare parts and is also doing the
labour jobs and the processing.
Therefore, it is not a simple case of
a trade where, whatever s
purchased by assesses is
subsequently sold as such. In case
of assessee, being a manufacturer,
the purchases subsequently have to
be utilized in the manufacturing
process and unless  assessee
successfully demonstrates through
the internal record-keeping as to
where this particular disputed item
was utilized or consumed. The onus
cannot be held to be discharged and
assessing officer can very well make

the addition of bogus purchase as
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assessee has not been able to
substantiate the genuineness of
purchases specifically in the light of
various circumstantial evidences
that the party from whom the
purchases are shown is not genuine

supplier of goods.

In view of above facts of assessee’s
case, the addition made by
assessing officer is upheld and the
ground of appeal of assessee is

dismisses in entirety.”

7. After hearing the Id DR and perusing the materials on
records we note that the assessee is undisputedly beneficiary of
hawala purchase entries to the extent of Rs. 46,644/-. The Id
CIT(A) upheld the order of AO on the ground that the assessee
could not substantiate the consumption of materials in
manufacturing process. We also note that assessee has filed
purchase bills, challan for receipt of goods, details of payment
through cheque and bank statement etc. The notice 133(6) the
Act was also issued but the supplier relied that due to raid by
the department the information could not be furnished.
Under these facts and circumstances we cannot sustain the
order of CIT(A) upholding the order of AO wherein 100% bogus

purchases were added. In our opinion, a percentage can be
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applied to bring to tax the profit element in the said purchases.
Accordingly we direct the AO to apply rate of 12.50% on the

said purchases.

8. In the result, appeal of the assessee is partly

allowed.

Order pronounced in the open court on 12.02.2020.
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